
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

RICHARD P. MARBURGER, Trustee ) 

of the Olive M. Marburger Living Trust ) 

and THIELE FAMILY, LP,   ) 

       ) 

    Plaintiffs,  ) 

       ) 

  v.     )  Civil Action No.2:15-cv-00910-CRE 

       ) 

XTO ENERGY INC.,    ) 

       ) 

    Defendant.  ) 

 

BRIEF IN SUPPORT OF MOTION FOR COUNSEL FEES,  

AWARD OF COSTS AND EXPENSES AND INCENTIVE AWARDS 

  

 The familiar “common benefit” or “common fund” doctrine makes clear that a 

lawyer who establishes a fund that benefits a class is entitled to receive an attorney’s 

fee from the fund as a whole.  Boeing Co. v. Van Gemert, 444 U.S. 472 (1980); Mills v. 

Electric Auto-Lite Co., 396 U.S. 375 (1970); Trustees v. Greenough, 105 U.S. 527 

(1882).  The common fund doctrine arises from traditional equity practice.  Once 

counsel creates a settlement fund, every class member has a right to share in the 

recovery simply by following the settlement procedure.  Because each member of the 

class benefits, equity requires each to bear his share of the attorneys’ fees.   

The [common fund] doctrine rests on the perception that persons who 

obtain the benefit of a lawsuit without contributing to its cost are 

unjustly enriched at the successful litigant’s expense.  See, e.g., Mills v. 

Electric Auto-Lite Co., 396 U.S., at 392.  Jurisdiction over the fund 

involved in the litigation allows a court to prevent this inequity by 

assessing attorney’s fees against the entire fund, thus spreading fees 

proportionately among those benefitted by the suit. 

Boeing Co. v. Van Gemert, 444 U.S. at 478.   
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 The common fund doctrine is the normal basis for awarding counsel fees in 

class actions in the absence of a fee-shifting statute.1  As explained by the Court of 

Appeals for the Third Circuit, “‘plaintiff’s attorney, whose efforts create, discover, 

increase or preserve a fund to which others also have a claim, is entitled to recover 

from the fund the costs of his litigation, including attorneys’ fees.’”  In re Cendant 

Corp. Securities Litigation, 404 F.3d 173, 187 (3d Cir. 2005) (quoting In Re General 

Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litigation, 55 F.3d 768, 820 n.39 

(3d Cir. 1995)).2  As will be explained in detail later, the attorneys’ fee in this complex 

lawsuit is to be calculated as a percentage of the common settlement fund Class 

Counsel secured and should reflect the results obtained for the class and the 

complexity of the litigation.   

 Class Counsel secured an $11,010,000 cash settlement for the 1,135 class 

members.  This constitutes a recovery of nearly all of the post-production expenses 

that XTO Energy Inc. (“XTO”) withheld from royalty payments to the class, i.e., 

nearly all the damages the class could recover through the point of settlement.  

Moreover, the entire settlement value will be distributed to and benefit the class.  

This is in contrast to the all-to-common settlements where either class members must 

submit proofs of claim and unclaimed funds revert to the defendant or to “coupon” 

settlements in which class members must spend money to obtain a benefit.  Here, no 

                                                 
1 No fee-shifting statute, such as 42 U.S.C. § 1988, or Title VII, is implicated in this 

action. 
 
2 Procedurally, Fed.R.Civ.P. 23(h) specifically authorizes a court to award attorneys’ 

fees and nontaxable costs pursuant to a motion under Rule 54(d)(2). 
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funds will revert to XTO; no class member is required to submit a claim form in order 

to receive benefits; and the entire $11,010,000 (net of fees, costs, expenses and 

incentive awards) will be distributed to the class. 

 In comparable cases, i.e., complex class actions involving several years of work 

resulting in substantial common fund class recoveries, courts routinely award 

approximately one-third of the common fund to Class Counsel as fees.  See pp. 11 to 

12.  This percentage is consistent with normal contingency fee rates in Western 

Pennsylvania.  Here, Class Counsel seek an award of thirty (30%) percent of the fund 

(or $3,303,000) in attorneys’ fees plus reimbursement of costs and expenses of 

$205,746.65 and $10,200.00 for future settlement administration and data services, 

and incentive awards for each plaintiff of $5,000.00.  XTO does not oppose Class 

Counsel’s request for an award of attorneys’ fees of 30% of the settlement fund. 

ARGUMENT 

 The Court of Appeals for the Third Circuit has determined that attorneys’ fees 

in common fund cases are to be determined as a percentage of the common fund 

followed by a lodestar cross-check.  Halley v. Honeywell International, Inc., 861 F.3d 

481, 496 (3d Cir. 2017) (“Common fund cases … are generally evaluated using a 

‘percentage-of-recovery’ approach, followed by a lodestar cross-check.”); Sullivan v. 

DB Investments, Inc., 667 F.3d 273, 330 (3d Cir. 2011) (en banc), cert. denied, 566 U.S. 

923 (2012) (same); In re AT&T Corp., 455 F.3d 160, 164 (3d Cir. 2006) (“Primary 

reliance” is on the percentage-of-recovery method.) 
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A.  The Percentage of The Common Fund Approach 

 The Court of Appeals has identified a number of factors that District Courts 

may consider when applying the percentage of recovery approach, including: 

(1) the size of the fund and the number of class members; 

(2) the presence or absence of objections by class members to the 

settlement and/or the request for counsel fees; 

(3) the attorneys’ skill and efficiency; 

(4) the complexity and duration of the litigation; 

(5) the risk of nonpayment; 

(6) the amount of time spent by plaintiffs’ counsel;  

(7) the awards in similar cases; 

(8) the contribution of class counsel as opposed to others such as 

governmental investigations or prosecutions; 

(9) the percentage fee that would have been negotiated in a private 

contingent fee agreement at the time counsel was retained; and 

(10) any innovative terms in the settlement. 

Halley v. Honeywell International, Inc., 861 F.3d at 496, citing Gunter v. Ridgewood 

Energy Corp., 223 F.3d 190, 195 n.1 (3d Cir. 2000), and In re Diet Drugs, 582 F.3d 

524, 541 (3d Cir. 2009).  No one factor is controlling.  Indeed, one factor may outweigh 

all of the others.  In re AT&T Corp., 455 F.3d 160, 166 (3d Cir. 2006); Gunter, 223 

F.3d at 195 n.1 (The factors “need not be applied in a formulaic way … and in certain 

cases, one factor may outweigh the rest.”)  In many cases, the most important factors 

are the awards in similar cases and the complexity and duration of the litigation.  In 

re Rite Aid Corp. Securities Litigation, 396 F.3d 294 (3d Cir. 2005); In re Cendant 

Corp. PRIDES Litigation, 243 F.3d 722, 735 (3d Cir. 2001). 
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1. The Size of the Fund. 

 In assessing the size of the settlement fund, trial courts consider what 

percentage of the class members’ actual damages the settlement represents.  Gunter 

v. Ridgewood Energy Corp., 223 F.3d 190, 199 n.5 (3d Cir. 2000).  This is a rich 

settlement indeed in which the class obtained almost a full recovery of its actual 

damages, i.e., nearly the full amount that could be awarded to the class in a judgment.  

XTO is paying the fund slightly more than $11 million in cash to settle this action.  

At the time of the settlement negotiations, the $11 million represented at least 95% 

of known post-production costs that had been deducted from the royalty payments 

(i.e., the damages) to the class.  Production data normally has a several-month lag 

before royalties are paid and deductions are known.  When the production data 

became fully available as of the later effective date of the settlement, the $11 million 

constituted about 86% of deducted post-production costs.  The recovery of nearly all 

past damages, especially given the risks described in the Expert Report of John 

Burritt McArthur on Certification and Fairness of Settlement (the “Fairness Report”) 

§§ 38-40, 42, 48, is a great result for the 1,135 class members and strongly favors 

granting the requested fees.3   

                                                 
3 In contrast to recovering 86% of actual damages here, this Court has held that recovery of 19.5% 

of actual damages through a class action would be reasonable.  Jackson v. Wells Fargo Bank, N.A., 

136 F.Supp.3d 687, 706 (W.D.Pa. 2015).  A recovery of 86% of the damages that could be awarded 

is tremendous for the class.  These amounts do not include any factor for future deductions, but 

any possible future deductions do not remove the tremendous achievement for the class because 

(1) XTO raises an unresolved claim that it can change the manner in which it markets gas to 

preclude claims related to future deductions; (2) future deductions cannot be computed with 

precision because future production from existing wells with declining production curves and 

economics of new wells are unknown; and (3) estimates of future production further into the future 
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(2) Objections by Class Members to the Settlement or to the Request for Counsel 

Fees. 

 The Court-approved Notice was mailed to the class members and explained 

that “Class Counsel’s request for counsel fees and litigation costs and expenses shall 

not exceed 33% of the Settlement Fund.”  Declaration of David A. Borkovic in Support 

of Motion for Award of Attorneys’ Fees, Costs and Expenses (“Borkovic Fee 

Declaration”), Exhibit 3 at p. 2.  Not a single objection to counsel’s fee request has been 

filed to date.  Courts have assumed that silence — the lack of any objection — 

constitutes tacit acceptance of the request.  See, e.g., Gunter v. Ridgewood Energy 

Corp., 223 F.3d 190, 199 (3d Cir. 2000) (“[N]o one in the class objected to Counsel’s 

request for fees.  Yet, a client’s views regarding her attorneys’ performance and their 

request for fees should be considered when determining a fee award.”);  Bell Atlantic 

Corp v. Bolger, 2 F.3d 1304, 1313 (3d Cir. 1993); but see In re Prudential Ins. Co. 

America Sales Practices Litig. Agent Actions, 148 F.3d 283, 318 (3d Cir. 1998), cert. 

denied, 525 U.S. 1114 (1999) (“In re Prudential”) (a low number of objectors weighs 

in favor of approval, although the factor is not entitled to great weight). 

 One class member, R & L Kennedy LP, has objected to the terms of the 

settlement.  That objection, however, does not challenge the basic fairness of the 

settlement, the amount of money XTO will pay to settle the claim for past damages, 

XTO’s right to deduct certain post-production costs in the future, or the request for 

counsel fees.  [See Documents 70, 71, 72].  Instead, the one objector would like to have 

                                                 

are more heavily discounted so that any amount associated with it becomes less pertinent.  Fairness 

Report §§ 45-50. 

Case 2:15-cv-00910-CRE   Document 77   Filed 02/28/18   Page 6 of 19



7 

 

the royalty rate in its lease increased to a higher number, supposedly to be “more 

fair.”  Put most simply, no class member objects to an award of attorneys’ fees in an 

amount of 30% of the settlement fund, and that factor weighs in favor of approval. 

(3) The Attorneys’ Skill and Efficiency.  

 “[T]he stated goal in percentage fee-award cases [is] ‘ensuring that competent 

counsel continue to be willing to undertake risky, complex, and novel litigation’” in 

which they risk non-payment.  Gunter, 223 F.3d at 198.  Lead counsel for the 

Settlement Class, David A. Borkovic, is a former equity partner at Kirkpatrick & 

Lockhart and has wide experience successfully prosecuting and defending complex 

commercial litigation throughout the United States.  He has successfully litigated 

claims (including trials) under Sections 1 and 2 of the Sherman Act, RICO, the 

Securities Exchange Act, commercial construction claims and contests for control of 

corporate entities.  See Borkovic Fee Declaration ¶¶ 3, 4.  Mr. Borkovic is also 

experienced in oil and gas class actions brought on behalf of oil and gas interest 

owners.  He has been appointed lead counsel and successfully concluded several class 

actions by landowners against energy companies to enforce rights under oil and gas 

leases.  Id. ¶ 6.  See Fairness Report § 24. 

 Counsel for the Settlement Class is and has been named a Pennsylvania Super 

Lawyer, has continuously maintained an AV Preeminent peer review rating, has been 

named in Pittsburgh Magazine’s Best Lawyers, was elected to Who’s Who in America 

(1994) and Who’s Who in American Law, and teaches Duquesne Law School’s course 

in Class Actions and Complex Litigation and its course in Advanced Federal Civil 
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Procedure. Id. ¶¶ 7, 8.  Perhaps more to the point, despite being opposed by skilled, 

experienced and sophisticated lawyers representing XTO Energy Inc., the class, 

through counsel’s efforts, eventually settled the case for essentially all of the damages 

that the class could have established at trial.  As one court opined succinctly, “The 

quality of representation is best measured by results.”  In re Visa 

Check/Mastermoney Antitrust Litig., 297 F.Supp.2d 503, 524 (E.D.N.Y. 2003).  This 

factor, too, weighs substantially in favor of approval of the requested fee. 

(4) The Complexity and Duration of the Litigation. 

 Over the last three years, Class Counsel conducted detailed factual and legal 

investigations into this matter.  The parties have produced documents, responded to 

written discovery, and deposed witnesses and corporate representatives.  The record 

contains lengthy reports by three expert witnesses.  XTO deposed two of plaintiffs’ 

experts, and Class Counsel deposed XTO’s one expert.  After class discovery, the 

parties completed briefing of a motion for class certification and then engaged in 

mediation before an experienced retired federal judge.   

 The case is truly complex in a highly specialized area of law and presents an 

array of sophisticated issues including: (a) the meaning of the royalty provision in the 

standard form Phillips Lease; (b) the identification and proof of industry practice and 

understanding concerning leases of this type; (c) the establishment and possible 

admissibility of extrinsic evidence concerning industry practice and the lessors’ 

individual understandings of the supposed practices and the leases; (d) the meaning 

and potential impact of Kilmer v. Elexco Land Services, Inc., 990 A.2d 1147 (Pa. 2010); 
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(e) the applicability of the marketable product doctrine and when gas produced under 

the class members’ leases becomes marketable; (f) the impact of sales to affiliates on 

royalty calculations and the relationships of XTO and its affiliates; (g) XTO’s ability 

to restructure its sales agreements to indirectly deduct post-production expenses in 

the future; and (h) predicting changes in royalty law.  See Fairness Opinion ¶¶ 34, 

35.  Though these are principally legal issues, many will involve intense factual 

discovery such as industry practice, marketability, and transactions with affiliates.  

The action is truly complex, and absent a settlement would likely have continued for 

many years, including appeals. 

(5) The Risk of Nonpayment. 

 Counsel undertook this matter on a contingent fee basis.  As the Second Circuit 

explained in City of Detroit v. Grinnell Corp., 495 F.2d 448, 470 (2d Cir. 1974), 

abrogated on other grounds, Goldberg v. Integrated Resources, Inc., 209 F.3d 43 (2d 

Cir. 2000), 

No one expects a lawyer whose compensation is contingent upon his 

success to charge, when successful, as little as he would charge a client 

who in advance had agreed to pay for his services, regardless of success.  

Nor, particularly in complicated cases producing large recoveries, is it 

just to make a fee depend solely on the reasonable amount of time 

expended. 

Counsel for the Settlement Class have invested more than $874,675 in time and 

incurred over $205,746.65 in out of pocket expenses in a matter that is continuing.  

Borkovic Fee Declaration ¶¶ 12, 15  Tangible risks of non-recovery for the class, both 

in terms of obtaining class certification and in terms of a successful judgment on the 

merits, exist.  They are summarized in the Fairness Opinion at ¶¶ 38 - 40.  XTO 
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moreover was vigorously defended by respected, experienced counsel.  Thus, counsel’s 

investment of time and expenses has at all times been at risk and entirely contingent 

upon the result achieved, a factor that weighs heavily in favor of approving the fee 

request.  See, e.g., In re Rite Aid Corp. Securities Litigation, 396 F.3d at 304.  As a 

District Court held in a similar setting, 

These factors weigh in favor of awarding Class Counsel 30% of the fund.  

Class Counsel have received no compensation during the course of this 

litigation and have also incurred significant expenses in litigating on 

behalf of the Class, none of which would have been recovered if the case 

had not been successfully concluded. 

Pinto v. Princess Cruise Lines, LTD, 513 F.Supp.2d 1334, 1340 (S.D.Fl. 2007).  The 

risk of non-payment fully justifies the requested 30% fee.   

(6) The Amount of Time Spent by Plaintiffs’ Counsel. 

 Counsel spent a substantial amount of time and effort diligently pursuing the 

plaintiffs’ claims.  They investigated the facts, investigated the identification of the 

class members; analyzed XTO’s charges, spreadsheets, documents and contracts, and 

prepared detailed motions for class certification.  Counsel and paralegals have 

devoted over 2,087.1 hours thus far in this complex action in time to date, and 

addition time will be incurred in connection with preparing for and representing the 

class at the final approval hearing and administrating the settlement.  Borkovic Fee 

Declaration ¶ 12.  Additionally, class counsel have devoted a substantial portion of 

their available time to this case, time that could have been spent on matters paying 

a guaranteed hourly rate.  The amount of time factor is discussed in connection with 

the lodestar crosscheck calculation, see pp. 14 to 15, and fully justifies counsel fees in 

the amount of 30% of the settlement fund. 
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(7) The Awards in Similar Cases. 

 In In re Rite Aid Corporation Securities Litigation, 396 F.3d 294, 303 (3d Cir. 

2005), the Third Circuit approved a trial court’s reliance on studies showing that 

average percentage attorneys’ fee awards were in the 31%, 27-30% and 25-30% 

ranges.  More than a decade later, the normal percentage fee award appears to have 

settled at roughly 33% of the settlement fund.  In Kirsch v. Delta Dental of New 

Jersey, 534 Fed.Appx. 113, 116 (3d Cir. 2013), for example, the District Court noted 

that a 33.33% fee was typical, and the Court of Appeals affirmed a fee award of 36% 

of the value of the settlement.  Other examples include Flores v. Express Services, 

Inc., 2017 WL 1177098 at *3 (E.D.Pa. 2017) (32.96% of the common fund); Acevedo v. 

Brightview Landscapes, LLC, 2017 WL 43544809 (M.D.Pa. 2017) (31.66% but noting 

that awards of 33.33% are frequent); In re Flonase Antitrust Litigation, 951 

F.Supp.2d 739, 748 (E.D.Pa. 2013) (33.33% and citing eight additional recent cases 

approving fees of 33.33%); In re Ravisent Techs., Inc. Sec. Litig., 2005 WL 906361 at 

*15 (E.D. Pa. 2005) (33.33%); In re CareSciences, Inc. Sec. Litig., Civ. A. No. 01-5266 

(E.D. Pa. 2004) (33.33%); In re Corel Corp. Inc. Sec. Litig., 293 F. Supp. 2d 484, 497 

(E.D. Pa. 2003) (33.33%); In re Gen. Instrument Sec. Litig., 209 F. Supp. 2d 423, 439 

(E.D. Pa. 2001) (33.33%); In re Unisys Corp. Sec. Litig., 2001 WL 1563721, at *3-4 

(E.D. Pa. 2001) (33%); In re Neoware Sys., Inc. Sec. Litig., 2000 WL 1100871, at *3-4 

(E.D. Pa. 2000) (33.33%); In re Ikon Office Solutions, 194 F.R.D. 166 (E.D. Pa. 2000) 

(30%).  See also In re Bridgeport Fire Litigation, 8 A.3d 1270 (Pa.Super. 2010), appeal 

denied, 611 Pa. 119 (2011) (33.33%); Vodenichar v. Halcon Energy Properties, Inc., 
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No. 2013-512 (Ct.Cmmn.Pl. Mercer Cty. October 28, 2016, Order) (30%).  This Court 

recently approved a slightly lower percentage but in a setting in which counsel 

requested only 25.6% of the settlement fund in their fee application.  Jackson v. Wells 

Fargo Bank, N.A., 136 F.Supp.3d 687, 715 (W.D.Pa. 2015).  Here, counsel’s requested 

attorneys’ fee of 30% of the settlement fund is consistent with — indeed lower than 

— the awards in similar cases, and the request should be granted. 

(8) The Contribution of Class Counsel as Opposed to Contributions by Others Such 

as Governmental Investigations or Prosecutions. 

 No other private entities or governmental bodies participated, contributed or 

did anything related to the litigation or the settlement.  Compare In re Prudential, 

148 F.3d at 337 for an example of a class action following an existing governmental 

investigation.  This factor as well favors granting the award of counsel fees. 

(9) The Percentage Fee That Would Have Been Negotiated in a Private Contingent 

Fee Agreement at the Time Counsel Was Retained. 

 Contingent fee agreements in Western Pennsylvania generally range from 

33.33% to 40%.  The representative plaintiffs, in fact, agreed to pay a 33.33% 

contingent fee.  Borkovic Fee Declaration ¶ 13.  The request by Counsel for the 

Settlement Class for a fee equal to 30% of the settlement fund is below customary 

private contingent fee rates, and this factor weighs in favor of granting the requested 

fee. 

(10) Any Innovative Terms in the Settlement. 

 This factor is inapplicable. 

 In this action, counsel obtained for the class the repayment of essentially all 

amounts that were in dispute and all amounts that the class could have obtained 
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through a judgment.  Counsel for the Settlement Class seek an amount that is less 

than a “normal” attorneys’ fee in similar class actions, and each of the necessary 

factors weighs in favor of granting the requested fee.  As will be shown below, the 

lodestar cross-check method further supports granting the requested fee. 

B.  The Lodestar Cross-Check Calculation 

 The Court of Appeals has instructed that it is “sensible” for trial courts to cross-

check the percentage fee award against a lodestar calculation.  In re Prudential, 148 

F.3d at 333.  It is literally a cross-check to ensure that the percentage-of-recovery 

award is sensible, and the lodestar does not displace the required primary reliance 

on the percentage-of-recovery method.  In re AT&T Corp., 455 F.3d at 164; In re Rite 

Aid, 396 F.3d at 307. 

 The lodestar cross-check is an abridged, not a “full-blown” lodestar inquiry, 

and the analysis is both different and simplified.4  See In re Rite Aid, 396 F.3d at 306 

n.16.  When used as a cross-check, the lodestar is calculated by multiplying the 

number of hours counsel reasonably worked by a reasonable hourly rate for the 

geographic area, counsel’s experience, and nature of the services provided.  The court 

then divides the lodestar into the percentage-of-recovery fee to get a “multiplier.”  In 

re Rite Aid, 396 F.3d at 305-06.  The “multiplier” accounts for the risks involved, the 

contingent nature of the case, the result obtained for the class, quality of 

                                                 
4 As an example, upward adjustments to a basic lodestar calculation are rare and 

exceptional in statutory fee-shifting cases.  Multipliers, however, are normally 

employed in a lodestar cross check of a percentage-of-recovery award.  In re AT&T 

Corp., 455 F.3d at 164 n.4. 
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representation, and the complexity and novelty of the issues.  In re AT&T, 455 F.3d 

at 164 n.4; In re Rite Aid, 396 F.3d at 305-06.  In a relatively simple case that lasted 

only four months, the Court of Appeals approved a multiplier of 3, but in a longer 

more complex case, the court has approved a multiplier greater than 4.  Compare In 

re Cendant Corp. PRIDES Litig., 243 F.3d 722 (3d Cir. 2001) (multiplier of 3), and In 

re Rite Aid, 396 F.3d at 303-04 (multiplier of 4.07). 

 The cross-check lodestar calculation is abridged and informal.  Because 

primary reliance is on the percentage-of-recovery method, the lodestar cross-check 

requires “neither mathematical precision nor bean counting.”  In re Rite Aid, 396 F.3d 

at 306.  Courts may rely upon summaries of the hours counsel worked and need not 

review actual billing records.  In re Rite Aid, 396 F.3d at 306-07.  Moreover, the 

resulting multiplier need not fall within any pre-defined range.  Id. 

 Lead counsel, David A. Borkovic, has a normal hourly rate of $450 per hour,  

Borkovic Fee Declaration ¶ 9, and was principally responsible for representing 

plaintiffs and the class in this action.  He spent a total of 1,422.9 hours on this matter 

which were reasonable and necessary, and he anticipates spending an additional 90 

hours preparing for and attending the fairness hearing and in the administration of 

the settlement.  Id. ¶ 10.  Class Counsel, including all attorneys and paralegals, 

reasonably and necessarily spent a total of 2,087.1 hours on this matter for a total 

lodestar of $874,675.  Id. ¶¶ 10 - 12.5  Given the requested percentage-of-recovery fee 

                                                 
5 If requested by the Court, counsel will make available their detailed 

contemporaneous time records for in camera review.  Class counsel’s post-approval 

projected time is properly included.  Craft v. County of San Bernardino, 624 
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of $3,303,000.00, the resultant multiplier is 3.78. 

 Multipliers ranging from 1 to 4 are frequently used in common fund cases.  In 

re Prudential, 148 F.3d at 341.  Cendant PRIDES, for example, was a legally and 

factually simple case that lasted only four months, and the court approved a 

multiplier of 3.  243 F.3d at 735, 742-43.  Because of its simplicity and short lifespan, 

Cendant PRIDES was no impediment to the trial court using a 4.07 multiplier in In 

re Rite Aid.  396 F.3d at 303.  See also Flores v. Express Services, Inc., 2017 WL 

1177098 at *3-4 (E.D.Pa. 2017) (4.6 multiplier); Meijer, Inc. v. 3M, 2006 WL 2382718 

at *24 (E.D.Pa. 2006) (4.77 multiplier); Harshbarger v. Penn Mutual Life Ins. Co., 

2017 WL 6525793 at *6 (E.D.Pa. 2017) (3.67 muliplier).  The 3.84 instant multiplier 

is within the normal range of multipliers and is reasonable because counsel 

undertook the case on a contingent basis with a risk of non-recovery; the risk of non-

recovery is pronounced because it involves deduction issues heavily debated 

nationally and on which the Pennsylvania Supreme Court has not established a clear 

final standard; counsel obtained a substantial recovery for the class of nearly all 

available damages; no objections have been made by any class member or by XTO to 

the fee request; and counsel is skilled and experienced. 

C.  Award of Costs and Expenses 

 In the context of approving a proposed settlement of a class action that creates 

a common fund, trial courts award taxable and nontaxable costs at the same time. 

                                                 

F.Supp.2d 1113, 1122 (C.D.Cal. 2008).  No time spent seeking counsel fees, 

reimbursement of costs and expenses or incentive awards has been included.  Mr. 

Johnson’s last time entry was for October 24, 2017. 

Case 2:15-cv-00910-CRE   Document 77   Filed 02/28/18   Page 15 of 19



16 

 

Halley v. Honeywell International, Inc., 861 F.3d at 497.  Among the costs that courts 

typically award in common fund cases are: (a) fees for experts and consultants; (b) 

mediation fees and costs; (c) travel expenses; (d) document management, reviews and 

imaging; (e) copying; (f) discovery costs for depositions; (g) legal research costs; and 

(h) filing fees.  Id. 861 F.3d at 497-98 n.10.  As described in the Borkovic Fee 

Declaration ¶ 15 & Ex. 4, Class Counsel has incurred the following unreimbursed 

reasonable and necessasry expenses: 

 Fees for expert witnesses and consultants $148,693.47 

 Mediation fees $7,245.27 

 Travel (airfare, taxis, lodging, meals, etc.) $2,543.07 

 Travel, local $233.18 

 Document management, reviews, analysis (bit-x-bit) $17,588.31 

 Copying, scans and facsimiles $11,913.00 

 Third-party copy and production services $204.94 

 Court reporters & deposition transcripts $4,615.41 

 Westlaw & Pacer $148.40 

 Filing fee $400.00 

 Notice and initial settlement administration $11,888.85 

 Federal Express, couriers, U.S. mail      $272.75 

  $205,746.65 

In addition, Class Counsel expects to incur additional fees and charges in the amount 

of $10,200.00 for future settlement administration and data services.  The foregoing 
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costs and expenses were and will be reasonably incurred and should be reimbursed 

to Class Counsel.  

D.  Incentive Awards to Representative Plaintiffs 

 Incentive awards to the representative plaintiffs are normal when a common 

fund has been created for the benefit of a class.  They compensate the named plaintiffs 

for the risks they incurred during  the course of class action litigation and for the 

services they provided.  Sullivan v. DB Investments, Inc., 667 F.3d at 333 n.65.  Here, 

for example, the named plaintiffs responded to discovery, were deposed, and were 

involved in the litigation.  This Court normally approves incentive awards so long as 

the awards are reasonable.  Jackson v. Wells Fargo Bank, N.A., 136 F.Supp.3d at 710.  

Class Counsel requests that the Court award $5,000 to each of Mr. Marburger and 

Thiele Family LP as incentive awards for their service.  That amount is reasonable 

in the context of incentive awards in common fund class actions. 
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CONCLUSION 

 For the foregoing reasons, Counsel for the Settlement Class respectfully 

requests that this Court grant the request for an award of $3,303,000 in attorneys’ 

fees from the $11,010,000 settlement fund; award Class Counsel $205,746.65 for 

reasonable and necessary costs and expenses and $ 10,200.00 for future settlement 

administration and data services; and award each of the representative plaintiffs an 

incentive award of $5,000.00. 

Dated:  February 28, 2018        /s/ David A. Borkovic 

David A. Borkovic, Esq. 

Pa. I.D. No. 23005 

Of Counsel,  

Jones, Gregg, Creehan & Gerace, LLP 

411 Seventh Avenue, Suite 1200 

Pittsburgh, PA 15219 

(412) 261-6400 

dab@jgcg.com 

 

Counsel for the Settlement Class 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a true and correct copy of the foregoing Brief in Support 

of Motion for Counsel Fees, Award of Costs and Expenses and Incentive Awards was 

served this 28th day of February, 2018, upon all counsel of record through the Court’s 

electronic filing system to: 

 

Kevin C. Abbott, Esquire 

kabbott@reedsmith.com  

 

Nicolle R. Snyder Bagnell 

nbagnell@reedsmith.com 

 

Justin H. Werner, Esquire 

jwerner@reedsmith.com  

 

 

 

 

/s/ David A. Borkovic    

David A. Borkovic, Esquire 
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