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NORTH CAROLINA ok ENmUnG €0, .S, AN THE GENERAL COURT OF JUSTICE
FEOKLENEURG L0000 SUPERIOR COURT DIVISION
MECKLENBURG COUNTY ™ 21 - CVS - 4063
)
ROBERT WRIGHT, MARK )
MICHALEC, and SCOTT SHIPMAN )
gﬂ;ﬂ&%ﬁ&m behalf of all others g PLAINTIFFS’ FURTHER AMENDMENT TO
’ ] COMPLAINT AMENDING A THIRD
Plaintiffs ) ALTERNATIVE CLAIM FOR RELIEF IN EQUITY
)  AND AMENDING A FOURTH ALTERNATIVE
v ) CLAIM FOR RELIEF WITHDRAWING
) PREVIOUSLY ASSERTED ALTERNATIVE THIRD
CITY OF CHARLOTTE ) AND FOURTH CLAIMES,
' )
Defendant. )
)
)

WITHDRAWING PREVIOUS ALTERNATIVE THIRD AND FOURTH CLAIMS FOR
RELIEF PLAINTIFFS REPLEAD AS FOLLOWS

ALTERNATIVE THIRD CLAIM FOR RELIEF IN EQUITY

(equitable claim for money had and received — money wrongfully deducted)

RESTATED ALTERNATIVE BACKGROUND

All pledge fund deductions for death benefits and / or retirement benefits were ultra-vires and

must be returned to the Pledge Fund participants who have not otherwise received funds at
least equal to the amount deducted plus interest.



ALTERNATIVE THIRD CLAIM FOR RELIEF IN EQUITY
SPECIFIC ALLEGATIONS

40.  The allegations of paragraphs 1 - 39 of the Complaint are incorporated fully and
completely as if restated herein except to the extent any paragraph or portion of any paragraph

is determined to be inconsistent with the allegations of this Alternative Third Claim for Relief in
Equity.

41.  Oninformation and belief, at all times relevant to the claims in this action, the North
Carolina General Assembly never extended to the City of Charlotte the power to take
deductions for or otherwise support the operation of a pledge fund to provide either death
benefits or retirement benefits for its employee participants.

42, Nevertheless, on information and belief, at all times relevant to the claims in this action,
the City of Charlotte has taken payroll deductions from participant employees compensation

for and administered first a death benefit which was later expanded to include a retirement
benefit.

43.  The City of Charlotte has affirmatively represented in its Answer to the Compiaint in this
action that its actions and deductions taken in support of a pledge fund were authorized

pursuant to the January 17, 1966 City Council Resolution. Exhibit A to the Complaint (Answer
paragraph 22) Also attached hereto as Exhibit A.

44.  Exhibit A of the complaint, however, makes clear that on January 17, 1966 “[the]

approval of the use of payroll deductions for the Volunteer Police Pledge Fund [was] subject to
the details being worked out satisfactorily.”

45.  Even if authorized by the North Carolina General Assembly, which it was not, lacking
requisite specificity, Charlotte City Council January 17, 1966 Resolution (complaint Exhibit A)
cannot be the basis for any Pledge Fund deductions and to the extent deductions were taken
pursuant to January 17, 1966 Resolution, all such deductions were ultra vires being without
authority from both the North Carolina General Assembly and the Charlotte City Council.
Funds so deducted must be returned to the Pledge Fund participants who have not otherwise
received funds at least equal to the amount deducted plus interest.

46.  The April 8, 1969, minutes of the City Council, Complaint Exhibit B, however, clarifies in
specific terms exactly what was perhaps intended in 1966 subsequent to the January 17, 1966,
City Council meeting. Specifically, as appears in the City of Charlotte, City Council public
records of April 8, 1969 (Minute Book 51, Page 458) “Mr. Veeder, City Manager, stated in 1966
[Charlotte City] Council approved a Volunteer Pledge Fund for the Police Department
permitting payroll deduction of $5.00 each when there is a death of a member of the
department with the money going to the beneficiary. (emphasis added). That the Fire

Department through a memorandum from Chief Black has asked for similar privileges for the
Fire Department.”




interpreted to be the “approval” of any action for the Police Department in 1966, it would only
be approval of a $5 death benefit fund. However, at no time relevant to the claims in this
action did the North Carolina General Assembly grant to the City of Charlotte any authority to
create a Death Benefit Fund or a Retirement Benefit Fund for any employees until January 1,
1972 when N.C.G.S. sec 160A-163 was enacted which required such fund be “actuarially

sound” as determined by an actuary “certified as qualified by the Commissioner of Insurance or
any member of the American Academy of Actuaries.”

48.  Further evidence of what was intended by the Charlotte City Council in 1969 is reflected

49, Notwithstanding the clear language of the April 8, 1969 Charlotte City Council Minutes
(Complaint Exhibit B attached) and the practice followed for the Fire Department, the City of
Charlotte without proper authority from the North Carolina General Assembly and the
Charlotte City Council, subsequently took deductions from the weekly compensation of Police
Department Volunteer Pledge Fund participants for retirement benefits, which deductions
were ultra-vires, not within the powers granted to Charlotte by the North Carolina General
Assembly nor granted to Charlotte by its City Council. All ultra-vires deductions must be

returned to the Pledge Fund participants who have not otherwise received funds at least equal
to the amount deducted plus interest

WHEREFORE, Plaintiffs individually and on behalf of the class that they represent, pray
that as relief for this Alternative Third Claim for Relief, that they have and recover the full
refund of all ultra-vires deductions taken and appropriate interest as allowed by law.

ALTERNATIVE FOURTH CLAIM FOR RELIEF
—e=—n e TUVURIN CLAIM FOR RELIEF

(COMMON LAW NEGLIGENCE)
RESTATED ALTERNATIVE BACKGROUND

The City of Charlotte had an affirmative duty to its employees and was negligent by not
ensuring that funds were deducted from employee compensation only for those things



City Council. As a result of the negligence of the City of Charlotte, plaintiffs are entitled to
recover the full amount of the ultra-vires deductions taken in excess of the amount not
otherwise received as well as appropriate interest as allowed by law.

ALTERNATIVE FOURTH CLAIM FOR RELIEF
== YR FVURIH CLAIM FOR RELIEF

SPECIFIC ALLEGATIONS

50.  The allegations of paragraphs 1 - 49 of the Complaint are incorporated fully and
completely as if restated herein except to the extent any paragraph or portion of any paragraph
is determined to be inconsistent with the allegations of this Alternative Fourth Claim for Reljef.

51.  Charlotte was negligent in that it had an affirmative duty to and failed

(a) to confirm it had authority from the General Assembly, the City Council, or the City
Manager (to the extent the City Council and the City Manager had authority to grant) to take
death benefit deductions, which authority it did not possess,

(b) to confirm that it had authority from the General Assembly, the City Council, or the
City Manager (to the extent the City Council or the City Manager had authority to grant) to

authority it did not possess,

(c) to confirm that the deductions when initially commenced were taken for a viable

entity and a sustainable Purpose as for example deductions taken for the United Way or other
similar organizations,

for which they were initially approved,

(e) to monitor information in its possession to insure that the program was sustainable
and prospectively able to meet its purported purpose,

(f) to prevent the advertising and publishing of the fund as 3 “benefit” along with
other benefits during recruitment class presentations on a city website when information
available to the City would show that the fund was not sustainable,

(g) to monitor the activities of its finance and payroll department to insure those funds
deducted were properly authorized, had a reasonable chance of achieving the purpose of the
deduction and would not Cause its employees financial loss.



52. By failing to have processes in place to ensure only proper deductions are taken and
ensure that all deductions were authorized, the City of Charlotte failed in jts duty at all times

relevant by deducting funds for purposes other than the death of a Pledge Fund participant as
reflected in Complaint Exhibit B, '

53.  Asaresult of the negligence of the City of Charlotte, plaintiffs in equity are entitled to
recover the full amount of the ultra-vires deductions in excess of the amount otherwise
received as well as appropriate interest as allowed by law.

WHEREFORE, Plaintiffs individually and on behalf of the class that they represent, pray
that as relief for this Alternative Fourth Claim for Relief, plaintiffs have and recover the full

amount of the ultra-vires deductions not otherwise received as well as appropriate interest as
allowed by law.

This the day of 2022,

Daniel R. Taylor, Jr.

E. Winslow Taylor

Taylor & Taylor,

Attorneys at Law, PLLC

418 N. Marshall St., Suite 204
Winston-Salem, NC 27101
Tel.: 336-418-4745

w. Ellis Boyle

Knott & Boyle, PLLC

4800 Six Forks Road, Suite 100
Raleigh, NC. 27609
Telephone: 919-783-5900



CERTIFICATE OF SERVICE
==l ALK OF SERVICE
The undersigned hereby certifies that on the —__dayof

2022, he served the following:
PLAINTIFFS’ AMENDMENT TO COMPLAINT
ADDING A THIRD ALTERNATIVE CLAIMS FOR RELIFE IN EQUITY
AND A FORTH ALTERNATIVE CLAIMS FOR RELIEF,

upon counsel for Defendant by United States Postal Service addressed to:

Daniel E. Peterson
Parker Poe
620 South Tryon Street, Suite 800
Charlotte, NC 28202
Attorney for Defendant City of Charlotte

Thisthe ___ day of 2022.

Daniel R. Taylor, Jr.

Taylor & Taylor,

Attorneys at Law, PLLC

418 N. Marshall St., Suite 204
Winston—Salem, NC 27101
Tel.: 336-418-4745
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R regulsy meeting of the Qity Council of fhe City of Charlotte, North Caro. .
k Lina, wes held in the Couneil Chamber, City Sall, o Yonday, January 17, 196 ,
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thdraw the petition,
MOLif. vas seconded by Cotmedlmayn Alexandar, and

wanimously carried,
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Mayor Stan R, Brookshire presy, s

on
present,
ABSENE: Covhiciiman Saady R. Joxdan, - : -
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4
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© g2 a
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NORTH CARGLINA
) MECKLENBURG COUNTY

" This AGREEMENT, made this the day of
JOLUNTARY PLEDGE FUND, hereinafter referred to as “FUND”, and

AGREEMENT

»20___, between the CHARLOTTE FIRE DEPARTMENT

hereinafter referred to as "MEMBER,”
WITNESSETH:

WHEREAS, the Charlotte Fire Department
the beneficiary of a member who deceases; and

WHEREAS,

Voluntary Pledge Fund is organized for the purpose of providing cash benefits to

is desirous of becoming a member of the Charlotte Fire Department
Voluntary Pledge Fund,

NOW, THEREFORE, IT IS AGREED BY and between the parties hereto, as follows:
1. That the FUND covenants and agrees to pay to

Beneficiary (jes), relationship
($10.00) multiplied times the number of the participating memb
dies before the MEMBER, the beneficiary’s interest shall terminate; in the event of muitiple
designated said deceased’s share shall be absorbed into and becom
beneficiaries. If there are no beneficiaries alive when the MEMBER
a. Tothe surviving spouse;
b. Ifno surviving spouse, then in equal shares to surviving children;
C. If no surviving spouse or children, then in equal shares to surviving parents;
d

If no surviving spouse, children, or parents, then equal shares to survivin
brothers, half-sisters, step-brothers, step-sisters;

e. Ifthere are no surviving payees as listed above,
. the deceased MEMBER.,

That in consideration of the cash sum paid to Beneficiary,
Charlotte Fire Department Voluntary Pledge Fund during
a. Ten Dollars ($10.00) upon execution of this Agreement;

b. Ten Dollars ($10.00) upon each death of amem

C. That further said contributions shall be made b
City of Charlotte, at 3 weekly rate of Ten Dollars (

4. That this agreement may be terminated by either party h
to the other party.

IN WITNESS WH EREOF, the parties hereto have caused this Agreement to

, Upon the death of a MEMBE
ers on the date of the death

ber to the FUND, excluding himself;
Y payroll deduction from MEMBER’
$10.00) until amounts due FUND
or reasons other than death of a MEMBER

R, a sum equal to Ten Dollars
of MEMBER. Ifa beneficiary

beneficiaries having been
e part of the equal shares of the surviving

dies, the FUND shall pay benefits as follows:

g brothers and sisters, including half-
then the FUND shall be paid over and delivered to the Estate if

MEMBER hereby covenants and agrees to contribute to the
his/her term of membership, as follows:

s salary check paid by the

, MEMBER hereby

be executed, the day and year above written, for the
uses and purposes hereinbefore set forth. -

Charlotte Fire Department Voluntary Pledge Member-

Voluntary Pledge Member Signature

Signed and sworn to before me this day of , by

(Official Seal)

My commission expires

, Notary Public

Sharlotte Fire Department Voluntary Pledge Representative:

Voluntary Pledge Representative Signature Title
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From: Rinnix, Paula
Sent: Tuesday, March 12, 2019 4:01, PM
To: Clampitt, Brittany <Brittany.Clampitt@ci.charlotte.nc.us>;

; Koch, Bradford <bkoch@cmpd,org>; Tufano, Robert
<rtufano@cmpd.org>; D'Elosua, Sandy <sdelosua@cm

<|<amella.Emmanuel@cmpd.org>
Ce: Walker, Jordan-Ashley <lordan
<kebrown@ci.charlotte.nc.us>

Subject: RE: FOIA CMPD Police Pledge Fund

-Ashley.Walker@ci.charlotte.nc.us>; Brown, Kenneth

Britt,

Per our conversation, { spoke with Patricia Burris, our HRMIS and Payrol] Pro

gram Manager and she
was able to share with me additional information regarding the CMPD Polic

e Pledge Fund.

HR can have the responses for those indicated baloy by Friday, March 12t gop.

Names and titles of all board members (past and present). CMPD

2. Howmuch money, in total, has gone into the fund since it Started until today, Fep, 25,
19— iflivnr, duppancis, S Tt g S R e oy L , -

LA R ¥ Frar M

Pore eyt



3.  How many people have been signed up for pledee fund in jes history? It s my
understanding that about 1,100 people are currently signed up for the pledge fund. I would
like to know a Specific number. ;- S T By SR R e RS

SN
oy

.

“ o LR AR 4 [

6. Deputy ChiefJennings said the payout “fluctuates ” What js t

he minimum Payout that
a retired employee hag received and what is the maximum? CMIPD

7. We would like to Tequest a copy of the Pledge Fung Contract. ; .

8  lwould like to havg a Copy of a current bank statement relating to the pledge fund. |

understand that there might be sensitive bank accoynt information that needs to be blyrred
out. CMPD

Those eight questions are considered a “priority” for Our upcoming stories, On top of those
questions, 'm requesting additional information relating to emails,

1 Iwould like to request all Cvipp emails with the combinad words “pledge fung”
between Feb. 1 through Feb, 25, . CMPD

R R T Geibeens T e

From: Clampitt, Brittany
Sent: Monday, March 11, 2019 3:26 PV

To: Simpson, Sheila <ssimgsou@cg‘,charioﬂe.ng,gs>; Koch, Bradforg <blgoch@cmod.org>; Tufano,
Robert < g d.org>; D'Elosua, Sandy <sdslo c org>; Rinnix, Paula
X®@¢ci,charlo .

<Eagla.a‘mmx@ Lchar! tie.ncus>
€Ce: Walker, Jordan-AshI_ey Q&&amm@“wg&ﬂ@&m%m@ Brown, Kennath
S‘SQMQM@QMEADQ“

: US>
Subject: Fy: FOIA CvPD Paolice Pledge Fund

Hey all,

Sunshine Week i here and we have a follow-up on this re
these are being pulled and reviewed, that would be great

quest. if you all could acknowledge that
T
and CMPD, Please let me know where we stand on these

. There are records requested of both HR

Again, here’s the request:

1 Names ang titles of all boarg members {past and present),

2. How muych money, in total, has Bone into the fund since it starteq until today, Feb, 25,
2019



